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IN THE COURT OF THE ADDL. SESSIONS  JUDGE-2 (FTC),

TINSUKIA

District :  Tinsukia

Present :  Md. A. Hakim,  M.A, L.L.B, 

      Addl. Sessions Judge-2,

           (FTC), Tinsukia.

       Criminal Revision No.    7(1) 2017   

SRI  ANUP  ROY, 

 Son of Late  Ashit  Roy,  

 R/o. Mukul  Bhawan, West  Sripuria,

                     Meher  Kalibari  Road, P.O Sripuria,  

 P.S  & District- Tinsukia     

(Assam).....................................Accused/Petitioner

      -Versus-    

1. SRI TAPAN  NATH,

Son of  Sri  Vivekananda  Nath,

Resident  of  Rabindra  Nagar,

1 No. Gate, P.O  Hijuguri,  

P.S  & District- Tinsukia (Assam) 

2.  State of Assam, Being Represented  by the Ld. Public  
Prosecutor,                    

            
.................................Respondents.        

                                           
Appearance :-

Sri  B. Prasad
Advocate..................................................For the Petitioner.
Sri. Y. Prajapati 

Advocate........................................For   Respondent No. 1. 
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                     Date of Argument      :  10.04.18

           Date of Judgment      :  25.04.2018

J U D G M E N T

1.     The  instant  revision  has  been  emerged  against  the

impugned  order  dated  22.12.2016   passed  by  the  Ld.  Chief

Judicial Magistrate, Tinsukia in N.I case no. 64/2015 U/s. 138 of

N.I   Act  (as amended up to  date);   whereby  the  Ld. Court

reviewed  its  earlier order  dated 18/08/2016.

2.      Being  highly   aggrieved   and   dissatisfied  with   the

impugned  order, the revision  petitioner,  namely,   SRI  ANUP

ROY, among  other  things   has drawn the attention to set  aside

the impugned  order dated 22.12.2016  on the  following  among

other  grounds  (i) For  that  the  Learned Trial  Court  committed

manifest error of law as well as on facts by revising the order

dated  18/08/2016,  as  such,  the  impugned  order  dated

22/12/2016 is liable to be set aside and quashed; (ii)  For that

the order of the Learned Trial Court is improper, erroneous and

otherwise bad in law, as such,  the order dated 22/12/2016 is

liable to be set aside and quashed;   (iii)  For that the Learned

Trial Court failed to appreciate the law that a Criminal Court does

not have any power to review its own order, as such, the order

dated 22/12/2016 revising its earlier order dated 18/08/2016 is

bad in law and liable to be set aside and quashed; (iv)For that

the  Learned  Trial  Court  failed  to  appreciate  that  there  is  no

provision  for  review of  an  earlier  order  passed by  a  criminal

court, and section 362 Cr.P.C. clearly bars review of earlier order

and took a view contrary to the aforesaid provision, hence the

order dated 22/12/2016 is liable to be set aside and quashed;



3

(v)For that the Learned Court below committed manifest error

by holding that  the same is a procedural  defect in  this case,

which is not going to prejudice or affect the merit of this case",

as such, the order dated 22/12/2016 is liable to be set aside and

quashed; (vi)For that the findings arrived at by the Learned Trial

Court are not as per law, as such, the same cannot be treated as

judicial findings and hence the same is liable to be set aside and

quashed.  The  order  dated  22/12/2016  having  been  based  on

such,  findings  cannot  be  sustained  and  the  impugned  order

dated 22/12/2016 is liable to be set aside and quashed; (vii)For

that the order dated 22/12/2016 passed by the Court of Chief

Judicial  Magistrate,  Tinsukia,  is  self  contradictory  with  its  last

order dated 18/12/2016 and violation of direction issued by the

Hon'ble Supreme Court  of  India,  passed in the case of  Indian

Bank Association Vs.  Union Of India and Ors, as well as order

passed by this Hon'ble Court in Criminal Revision No. 78(4)2015

hence the same is liable to be set aside and quashed; (viii)For

that the so called order dated 22/12/2016 is against the Rule of

Law and sound judicial discretion, as such, the same is liable to

be set aside and quashed; (ix)For that the Ld. Court below failed

to consider the facts and nature of the case, hence so called

order dated 22/12/2016 is liable to be set aside and quashed;

(x)For that in any view of the matter if the impugned order is

allowed  to  stand  the  same  will  cause  great  miscarriage  of

justice, as such, the  order dated 22/12/2016 is liable to be set

aside and quashed.

3.        The Opposite  Party has contested  the revision petition by

appearing in the instant case.

4.          I have   heard  the   arguments  advanced  by   the learned

counsels of both the parties and also deciphered the materials

on record, especially the N.I case No. 64/2015 for an appropriate

conclusion of the instant revision.
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Discussion, Decision & Reasons thereof  :

5.        Before  deciding  the  revision  petition  on  merit, I  would

like to  reproduce  the  order  dated 18/08/2016 and 22/12/2016

of N.I case No. 64/2015  for convenience and  comprehension.

18-8-16  The  accused  is  present. The  complainant

is  absent   with  steps.  Allowed.  Vide   pet.  no.

9882/16,  the  accused  prayed  for  directing  the

complainant   to  furnish  copy  of   evidence  on

affidavit  as  per  directions  given  by  the  Hon'ble

Supreme  Court  in  Indian  Bank  Association  and

others  Vs.  Union  of  India (UOI) & ors  and  Sec.

145(2) of  NI  Act.

    The  prayer  of  the  accused  is  allowed . The

complainant  is  directed  to  furnish  copies  of  the

evidence  on  affidavit  to  the  accused.

      Heard  on  the  point  of  charges &  find  that

there  is  a  prima  facie  case  to  proceed  U/s. 138

N.I  Act,  accordingly,  particulars  of  offence  U/s.

138 N.I  Act  is  read  over  and  explained  to  the

accused,  to  which  he  pleaded  not  guilty  and

claimed  to  be  tried.

                      Fix -  21.09.16  for  copy  of  evidence  on  affidavit.

                                                                                  

                                                                               Sd/-
` Chief  Judicial  Magistrate,

            Tinsukia.
     

22.12.16         "The parties   absent  with  steps. Allowed.  

                   This  order  arises  out  of  a  petition  vide

No. 8243 dated  16.12.16  filed  by  the  accused  praying

for directing the  complainant to  obey the order  dated

18.8.16 stating  that the  accused  had  filed  a  petition
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dated 18.8.16 u/s. 145(2) of NI  Act  which  was  allowed

by  this  court,  but the  complainant has  not  complied

with  the  order  dated 18.8.16.

                    Already  heard  the ld.  Counsel  for  the

parties and  perused  the  record  carefully,  I  find  that

on  18.8.16  the accused  filed  a  petition  vide  No.

4882/16  praying  for allowing  the  accused  to  cross-

examine  the  complainant  and to  furnish  the  copy  of

evidence on  affidavit  to  the  accused, accordingly,  the

petition  was  allowed  and  the  date  was fixed  for  copy

of  evidence  on  affidavit. On 27.10.16  the complainant

submitted  the  evidence  on  affidavit  of  PW.1 with  the

original  exhibits  and  the  copy  was  furnished  to the

accused. I  find  that  no  evidence on  affidavit was  filed

by  the  complainant on  the  day  of  filing  of  this  case,

but an  affidavit  was  filed  along  with  documents  u/s.

200 Cr.P.C which  were  not  exhibited. On  27.10.16  the

complainant submitted  his  evidence  on  affidavit  along

with  the  exhibits, of  which  the  copies  were  furnished

to  the  accused. I  find that  the  same  is  a  procedural

defect  in  this  case,  which  is not  going  to  prejudice  or

affect  the  merit  of  this  case. It  is well  settle  law  that

procedural   laws   are   handmade   of  justice.  In   my

considered  opinion  none  of  the  parties  are going  to be

prejudiced  if  the  evidence  on  affidavit  which is already

on  the  record  and  the  copy  of  which  has  also  been

furnished  to  the  accused  is  accepted. Hence  let  this

case be  fixed  for  cross  of  the  P.W.

Fix: 20.1.17  for  cross  of  P.W.1. 

                                   Sd/-
         Chief  Judicial Magistrate,
                         Tinsukia. 

6.        Ld. Counsel for the revision petitioner has submitted that
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the Ld.  Court  below cannot  review its  order  as  the Ld.  Court

below has no right to review its order.  It is also pointed out that

the Ld.  Court  below has violated the direction of  the  Hon'ble

Supreme  Court  of  India,  passed  in  the  case  of  Indian  Bank

Association -Vs.-  Union Of India and Ors, as well as order passed

by this Hon'ble Court in Criminal Revision No. 78(4)2015  hence

the same is liable to be set aside and quashed.

7.         In reply Ld. Counsel for the opposite party vehemently has

denied the points of the revision petitioner and submits that in

the interest of justice the revision should be dismissed as there

is no illegality committed by the Ld. Court below in passing the

said impugned order. 

8.         Upon hearing both sides I have gone through the record

and  found  that  in  the  Criminal  Revision  No.  78(4)2015  the

revision petitioner  had filed against  the order  dated 2.9.2015

passed by ld. CJM, Tinsukia in N.I. Case No.64/15 u/s.138 of N.I.

Act,  for taking  cognizance  and  issuing  process  against  the

revision petitioner. But the revision petition was dismissed with

observation that if the impugned order is analyzed in the light of

scope  of  Section  397/399  of  Cr.P.C,  no  wrong,  illegality,

impropriety or irregularity is noticed therein.

9.         Now with regard to the direction of the Hon’ble Supreme

Court Indian Bank Association Vs.  Union Of India (2014) 5 SCC

590 it is found that in Para 21 Hon’ble Supreme court has given

the following directions;-

“21. Many of the directions given by the various High Courts, in

our view, are worthy of emulation by the Criminal Courts all over

the  country  dealing  with  cases  under  section  138  of  the

Negotiable  Instruments  Act,  for  which  the following directions

are being given :- 
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DIRECTIONS: 

1)  Metropolitan  Magistrate/Judicial  Magistrate  (MM/JM),  on  the

day  when  the  complaint  under  section  138  of  the  Act  is

presented, shall scrutinize the complaint and, if the complaint is

accompanied  by  the  affidavit,  and  the  affidavit  and  the

documents, if any, are found to be in order, take cognizance and

direct issuance of summons. 

2) MM/JM should adopt a pragmatic and realistic approach while

issuing  summons.  Summons must  be properly  addressed and

sent  by  post  as  well  as  by  e-mail  address  got  from  the

complainant.  Court,  in  appropriate  cases,  may  take  the

assistance of the police or the nearby Court to serve notice to

the accused. For notice of appearance, a short date be fixed. If

the summons is received back un-served, immediate follow up

action be taken. 

3) Court may indicate in the summon that if the accused makes

an application for compounding of offences at the first hearing of

the case and, if  such an application is made, Court may pass

appropriate orders at the earliest. 

4) Court should direct the accused, when he appears to furnish a

bail bond, to ensure his appearance during trial and ask him to

take notice under Section 125 Cr.P.C. to enable him to enter his

plea of defence and fix the case for defence evidence, unless an

application is made by the accused under section 145 (2) for re-

calling a witness for cross-examination. 

(5) The Court concerned must ensure that examination-in-chief,

cross- examination and re-examination of the complainant must

be conducted within three months of  assigning the case.  The

Court has option of accepting affidavits of the witnesses, instead
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of  examining  them in  Court.  Witnesses  to  the  complaint  and

accused must be available for cross-examination as and when

there is direction to this effect by the Court”. 

10. But in  Para 22 of  the same judgment Hon’ble  Supreme

Court has also observed as follows :-

“22. We, therefore, direct all the Criminal Courts in the country

dealing with Section 138 cases to follow the above-mentioned

procedures for speedy and expeditious disposal of cases falling

under Section 138 of the Negotiable Instruments Act”. 

11.  From  the  above  observation  of  the  Hon’ble  Supreme

Court it is apparent that the directions were given for the speedy

and expeditious disposal of cases falling under S.138 of N.I. Act. 

12.  Here  in  the instant case i.e.  N.I.  Case No.64/15  it is

apparent  that  the  complainant  did  not  file  the  Affidavit-in-

evidence  at  the  time  of  filing  of  the  complaint  case.  As  the

Hon’ble Sessions Court of Tinsukia has already decided on the

point  of  cognizance  and  issuance  of  summons  in  Criminal

Revision  No.  78(4)2015  there  is  no  doubt  and  dispute  with

regard to those point. 

13.  From the order dated 18-08-16 it is appeared that the Ld.

Court below had directed the complainant to furnish the copy of

affidavit-in-evidence of PW’s to the accused revision petitioner.

But  as  the  complainant  did  not  file  any  affidavit-in-evidence

along with his complain petition at the time of institution of the

case the complainant filed his affidavit-in-evidence on 27-10-16

in  the  case.  The  copy  was  received  by  the  accused  revision

petitioner. 

14. But  the  accused  revision  petitioner  vide  petition  no.

8242/16 dated 16-12-16 insisted the complainant to comply with
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the order dated 18-08-16.

15.  Upon hearing both sides Ld. Court below has passed the

order on 22-12-18 as follows:- 

“I  find  that  no  evidence on  affidavit was  filed by

the  complainant on  the  day  of  filing  of  this

case,   but  an   affidavit   was   filed   along   with

documents   u/s.  200  Cr.P.C  which   were   not

exhibited.  On   27.10.16   the   complainant

submitted  his  evidence  on  affidavit  along with

the  exhibits, of  which  the  copies  were  furnished

to  the  accused.  I   find that   the  same  is   a

procedural   defect  in  this  case,  which  is not

going  to  prejudice  or  affect  the  merit  of  this

case. It  is well  settle  law  that  procedural  laws

are   handmade   of  justice.  In   my   considered

opinion  none  of  the  parties  are going  to be

prejudiced  if  the  evidence  on  affidavit  which is

already on  the  record  and  the  copy  of  which

has   also   been furnished  to   the   accused  is

accepted. Hence  let  this  case be  fixed  for  cross

of  the  P.W.’’

16. From  the  order  dated  22-12-18  it  is  apparent  that  Ld.

Court  below  has  observed  that  it  is  procedural  defect  and  if

corrected no parties would be prejudiced. 

17. Here I would like to state that  Hon’ble Supreme Court in

Indian Bank Association Vs.  Union Of India (2014) 5 SCC

590 has  also  observed that  in  para  22 as  follows:-  “22.  We,

therefore, direct all  the Criminal Courts in the country dealing

with  Section  138  cases  to  follow  the  above-mentioned

procedures for speedy and expeditious disposal of cases falling

under Section 138 of the Negotiable Instruments Act”.  
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18. From  observation  of  the  Hon’ble  Supreme  Court  it  is

cleared that to expedite the disposal of the case fallen u/s 138

N.I.  Act the directions were bestowed  upon the lower criminal

court who deals with the cases u/s 138 N.I Act. 

19. In view of the above observation of the Hon’ble Supreme

Court it  can be presumed that sometime for speedy trial  any

dispute about the procedural defect U/S 138 N.I. Act if occurred

then the  matter  should  also  be  looked upon liberally  without

prejudice to the parties concerned. 

20. Now  in  view  of  the  argument  of  both  sides  I  have  to

examine whether the order dated  18-08-16 is a final  order or

not? Whether the Ld. Court below had reviewed the order dated

18-08-16 vide order dated 22-12-16?

21. Before  I  hold  my view about  the  order  dated  18-08-16

whether the order is final order or not or reviewed by the order

dated 22-12-18 or not,  I  would like to  go through the S.  362

Cr.P.C.

Section  362  Cr.P.C.  provides  as  under : 

"362.  Court  not  to  alter  judgment  -  Save  as  otherwise

provided by this Code or by any other law for the time

being in force, no Court, when it has signed its judgment

or final order disposing of a case, shall alter or review the

same except to correct a clerical or arithmetical error." 

22. S. 362 Cr.P.C has stated that no Court, when it has signed

its  judgment  or  final  order  disposing of  a  case,  shall  alter  or

review the same except to correct a clerical or arithmetical error.

23. In  this regard although the following case is not similar

with the matter of the instant case yet I would like to cite the

following case to understand what is final order and jurisdiction
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to review an order by a criminal court:

In  Raghuvera  and  others  vs.  State  of  U.P.;

1990 CRI.L.J. 2735 (All.), the Hon'ble Court has held as

under: "It is no doubt true that Section 362 Cr. P.C. debars

the  court  from altering  or  reviewing  any  final  order  or

judgment given by a court except to correct the clerical or

arithmetical  error.  But  the  question  arises  whether  an

order dismissing an application for revision for default of

the counsel as not pressed can be termed as a judgment

or final order? The term "Judgment" has not been defined

in the Criminal Procedure Code but a judgment means the

expression of the opinion of the Court arrived at after due

consideration of the entire material  on record, including

the arguments, if any, advanced at the Bar. A final order

or judgment can only be passed in a criminal court when

the court applies its mind to the merit of the case. In case

the  order  is  passed  in  a  criminal  proceeding  and  the

application  for  revision  is  dismissed  for  default  as  not

pressed,  the said  order  cannot  be taken as either  final

order or a judgment. Thus Section 362 Cr. P.C. is no bar to

review ore alter the order dated 14th March 1990. The

order in question was passed without going into the merit

of the case and is without jurisdiction and as such it has to

be set aside." 

 
24. Here in the N.I case no. 64/15 Ld. Court below has passed

the order dated 18-08-16 as follows:- 

18-08-16     “Vide pet.no. 4881/16 the accused prayed for

directing the complainant to furnish the copy of evidence

on  affidavit  to  the  accused  as  per  directions  given  by

Hon’ble Supreme Court in Indian Bank Association and Ors

vs- Union of India (UOI) and Ors and U/S 145 (2) N.I.Act.

The petition is allowed. The complainant is directed
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to furnish evidence on affidavit of the PW 1”.

25. From the said order dated 18-08-16  in N.I case no. 64 /

2015  it cannot be said that the court has passed the order on

the merits of the case by applying its mind and disposed the

case. Hence it cannot be said as per the S. 362 Cr.P.C. that the

order dated 18-08-16 is a final order. Hence it cannot be held

that  by  the  order  dated  22-12-16  in  N.I  case  no.  64/2015

reviewed the order dated 18-08-16 of N.I case no. 64 /2015.

26.  In view of the above discussion I am of the considered

opinion that the Ld. Court below has the jurisdiction to direct the

complainant to file afresh affidavit-in-evidence in the interest of

justice.  Ld. Trial court while passing the impugned order dated

22-12-16 has assumed to have taken into consideration of all the

relevant facts. There is no glaring defect in procedure or there is

manifest  error  of  law.  Hence  no  miscarriage  of  justice  has

occurred. If the impugned order dated 22-12-16 is analysed in

the  light  of  scope  of  Section  397/399  of  Cr.P.C,  no  wrong,

illegality, impropriety or irregularity is observed therein. 

27.   In view of the  above discussion and taking note of the

facts and circumstances of the case I have found no infirmities in

the order dated 22.12.16 passed by the Ld.  CJM Tinsukia in N.I

case  no.  64/2015  against  the  revision  petitioner.  Hence  the

revision petition is liable to be dismissed. 

O R D E R

28. In the  light  of  the  above  discussion and considering all

facts and circumstances I am not inclined to interfere with the

impugned  order dated 22.12.16 in N.I case no. 64 /2015  passed

by the Ld.  Chief Judicial Magistrate. Accordingly, the  revision

petition  is dismissed on contest without  cost.
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29.   Send  back  the original Case  Record  being N.I case no.

64/2015  along with  a copy of  this   order  to   the Ld.   Chief

Judicial Magistrate, Tinsukia   for necessary action.

30.   Both the parties are directed to appear before the court

of Ld. CJM Tinsukia on 07-05-18.

31.  The  revision  petition is disposed  of herewith. 

32.   Given under my hand and seal of this Court on the 25th

day of April, 2018. 

     Dictated and corrected by me                 

         (A. Hakim)                           (A. Hakim)
Addl. Sessions Judge-2(FTC),                Addl. Sessions Judge-2(FTC),

      Tinsukia.                                                         Tinsukia.

Transcribed  by:

      (P.D  Phukan.)

       


